IRS Oversight Board:
Corporate Board Governance of Tax Risk

February 3, 2010

On February 3, 2010, TEI President Neil D. Traubenberg participated in a panel on corporate board gov-

ernance of tax risk before the IRS Oversight Board. Mr. Traubenberg’s written statement is below. Mary L.

Fahey, TEI General Counsel, served as legal staff liaison on this project.

ood afternoon. I am Neil Trauben-

berg, Vice President for Corpo-

rate Taxes for Sun Microsystems,
located in Broomfield, Colorado. I am here
today as president of Tax Executives In-
stitute. As the preeminent association of
business tax professionals, TEI is pleased to
submit this statement in conjunction with
the February 3, 2010, public meeting of the
IRS Oversight Board.

Background

Tax Executives Institute was established in
1944 to serve the professional needs of in-
house tax practitioners. Today, the Institute
has 54 chapters in the United States, Cana-
da, Europe, and Asia. Our 7,000 members
are accountants, attorneys, and other busi-
ness professionals who work for 3,000 of the
leading global companies; they are respon-
sible for conducting the tax affairs of their
companies and ensuring their compliance
with the tax laws. TEI represents the busi-
ness community as a whole, and our mem-
bers deal with the tax code in all its com-
plexity, as well as with the Internal Revenue
Service, on almost a daily basis. Most of our
members, for example, work for compa-
nies that are part of the IRS’s coordinated
industry case (CIC) program, and thus are
under continual examination by the IRS’s
Large and Mid-Size Business Division. TEI
is dedicated to the development and effec-
tive implementation of sound tax policy,
to promoting the uniform and equitable
enforcement of the tax laws, and to reduc-
ing the cost and burden of administration
and compliance to the benefit of taxpayers
and government alike. We are proud of our
record of working with our members and
with governmental authorities, including
the IRS and the Organisation for Economic
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Co-operation and Development, to develop
best practices and to otherwise improve the
tax administration process.

TEI is pleased to provide information on
corporate governance and tax risk manage-
ment, including a discussion of the various
factors that have lead us to this point, the
complexity of some of the issues suggested
for review by a company’s board of direc-
tors, and the mechanisms by which the board
may undertake its fiduciary obligations.

Discussion

Discussion of corporate board governance
and tax risk seems to be everywhere re-
cently. According to the OECD, corporate
governance “deals with the rights and re-
sponsibilities of a business’s board, senior
executives, management and employees,
shareholders and other stakeholders.”
Good corporate governance “is essential
for businesses that want access to capital
and for governments that want to stimulate
private sector investment.” On the other
hand, poor corporate governance “weak-
ens a business’s potential and at worst can
pave the way for financial difficulties and
even fraud.”!

Managing tax risk can have a significant
effect on a company’s financial performance
and reputation. In a March 19, 2007, speech
to TEI Jeffrey Owens, Director of the OECD
Centre for Tax Policy and Administration,
emphasized:

Tax has ceased to be something that
just interests tax directors. The press is
taking an increasing interest in tax is-
sues. Newspapers such as the Financial
Times and the Wall Street Journal now
run front page headlines on the way
some companies have been targeted

over tax avoidance, the intention of a
company to shift its headquarters off-
shore.

More recently, IRS Commissioner Doug-
las Shulman addressed the topic. In an
October 19, 2009, speech to the National
Association of Corporate Directors, the
Commissioner urged boards of directors
to reassess “their roles and responsibilities
in conducting appropriate assessment and
oversight of tax risk.” He offered the fol-
lowing examples:

e Setting a threshold confidence level for
taking a tax position;

e Discouraging or eliminating opinion
shopping by tax departments by hav-
ing an independent tax firm, which has
some direct dialogue with the board of
directors, review major tax positions;
and

e  Specifically addressing transfer pricing
and the relative profit allocated to low-
tax jurisdictions, and making sure they
reflect real economic contributions
made in those jurisdictions.

The Commissioner’s remarks are evi-
dence of the growing global trend toward
more active engagement by tax adminis-
trators to understand the tax risk manage-
ment policies of their largest taxpayers.?
The IRS’s initiative has been interpreted
by some commentators, however, as sug-
gesting that corporate tax directors — the
employees charged with day-to-day man-
agement of a company’s tax affairs and,
hence, its tax risk — need more operational
oversight. Indeed, some TEI members have
voiced concern that, to date, the “conversa-
tion” has perhaps lent too little weight to
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the professionalism of the corporate em-
ployees charged with responsibility for en-
suring compliance and to how much time
and effort those employees — and their
superiors in corporate management — are
already devoting to assessing and manag-
ing tax risk.

Stated differently, the “conversation”
about tax risk and the internal controls over
financial statement reporting has been go-
ing on for some time, spurred not only by
the enactment of the Sarbanes-Oxley Act in
2002, but by the Financial Accounting Stan-
dards Board’s issuance of FIN 48 relating to
how “uncertain tax positions” are reflected
on a company’s financial statements® —
and, candidly, by the enforcement thrusts
of the IRS for the past several years.

In his October remarks, the Commission-
er cited transfer pricing issues as an exam-
ple of an issue in which the Board should
engage. In our experience, that is already
occurring: Significant transfer pricing is-
sues have been included on the agenda of
the meetings of my company audit commit-
tee — and, I dare say, those at most other
major companies — for several years. At
the same time, many commentators have
questioned how detailed a review can take
place given the overwhelming complexity
of the governing law and the general lack of
tax expertise among board members.*

TEI believes it is important for govern-
mental authorities to recognize that, as
a whole, companies are striving to “get it
right” and are devoting considerable time
and effort to doing so. Not only is tax risk
discussed at audit committee meetings,
but other procedures or techniques are
routinely used by TEI members to keep
upper management well informed and to
both manage and minimize tax risk. For
example, many companies have policies
that require a transaction to meet a certain
authority standard before it is undertaken.
Larger companies may have a finance com-
mittee composed of directors with signifi-
cant financial expertise to evaluate complex
financial and business transactions, includ-
ing tax risk. Finally, some tax departments
may be subject to an Enterprise Risk Man-
agement (ERM) review as part of their com-
pany’s annual efforts to comprehensively
identify business, operational, and financial
risk within an organization.
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In TEI's view, the key is not for the board
to get “into the trenches,” but rather — giv-
en the importance of taxes as a cost of doing
business — for the board to have a mecha-
nism in place (supported by adequate re-
sources) to oversee tax risk as part of its
governance process.’

The obligation is not only that of the tax-
payer. The OECD recommends that tax ad-
ministrators collaborate with relevant asso-
ciations and institutes and engage in active
communication with large businesses, in-
termediaries, accounting, industry, and law
associations to increase business awareness
of the government’s compliance strategies,
activities, and perceived risks.® Commenta-
tors have agreed:

We believe it is appropriate for corpo-
rate governance principles to be at the
heart of the debate on tax. There need to
be checks and balances on the behavior
of both tax authorities and corporate
taxpayers, built into their operating
guidelines. Clearly, the law must be the
ultimate arbiter of what is correct, but
we have seen that good behaviors can
go beyond the minimum requirements
of the law and can help assuage the
needs and concerns of both sides.

The U.S. needs to find its own way on
this road, but it can take valuable les-
sons from the experiments going on
elsewhere in the world. The first and
most fundamental of these is that at the
heart of a changed model are better rela-
tionships, and these new relationships can
only develop with better dialogue. Talking
is always the first step, and [Commission-
er] Shulman is encouraging more people to
take that step.”

TEI agrees that communication is key, not
only between the tax department personnel
and upper management, but between com-
panies and their government counterparts.
Since its founding in 1944, TEI has worked
with the government on many initiatives to
enhance tax administration. For example,
seven years ago, TEI and LMSB representa-
tives worked together to create the joint au-
dit planning process, which had the goal of
enhancing accountability and efficiency by
having the IRS and the taxpayer execute a

jointly developed, issue-focused audit plan.
Regrettably, implementation of the process
across the taxpayer community and within
LMSB was uneven, and we are pleased that
LMSB is committed to re-invigorating this
process.

In addition, the IRS already has programs
in place — such as the Compliance Assur-
ance Process (CAP), Limited Issue Focused
Examination (LIFE), and Advance Pricing
Agreements (APAs) — that help provide
greater certainty — which is beneficial to
both government and taxpayers. Tax ad-
ministrations “look for certainty around
voluntary compliance with tax laws and
taxpayers having good governance arrange-
ments in place. Taxpayers look for certainty
about which of their behaviors and trans-
actions the tax administration is likely to
see as risky, and how the administration is
likely to respond to those risks.”®

Thus, the issue now is not whether cor-
porate boards will inquire about tax risk,
but when, how often, and how extensively.
As the OECD found —

Leading practice boards in many coun-
tries are mandating that tax risk be
managed like any other enterprise risk.
Recent international surveys by major
accounting firms indicate that tax risk
management is increasingly gaining
acceptance at board level. Findings in-
clude that senior executives are increas-
ingly looking for better insights into tax
because of its potential material impact
on financial statements and that the tax
function can no longer focus solely on
tax compliance and managing the ef-
fective tax rate. CEOs and boards are
asking more complex questions about
how their organisation manages its tax
risk exposure.’

There is a need to develop “enhanced rela-
tionships” between tax administrations and
taxpayers, which will benefit both sides:

An enhanced relationship offers ben-
efits for revenue bodies as well as tax-
payers ... taxpayers who behave trans-
parently can expect greater certainty
and an earlier resolution of tax issues
with less extensive audits and lower
compliance costs. An enhanced rela-
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tionship between revenue bodies and
tax intermediaries would also yield
significant benefits.”® TEI looks for-
ward to continuing the dialogue with
the IRS on this initiative and we pledge
our ongoing commitment to effective
and efficient tax administration.

CONCLUSION

Tax Executives Institute commends the IRS
Oversight Board for holding this public
hearing. TEI looks forward to working with
the Board and the IRS itself to improve tax
administration.
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As an association of in-house tax officials, it
may seem self-serving for TEI to state that
responsibility for managing tax risks should
reside with Chief Tax Officers and their
staffs, but for 66 years the Institute has been
devoted to enhancing the professionalism
of the tax department and thereby discharg-
ing our duty as corporate employees and
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